Extent of liability and responsibility of state authority in the alienation of lands for housing development projects in Malaysia: A case study of abandoned housing projects by Md Dahlan, Nuarrual Hilal
3rd International  Soft Science Conference (ISSC) 2012 
6 - 8 November 2012 - Phnom Penh City, Cambodia 
EXTENT OF LIABILITY AND RESPONSIBILITY OF STATE 
AUTHORITY IN THE ALIENATION OF LANDS FOR HOUSING 
DEVELOPMENT PROJECTS IN MALAYSIA: A CASE STUDY OF 
ABANDONED HOUSING PROJECTS 
Nuarrual Hilal Md. Dahlan 
U n r v e r s ~ r 8  U l o r o  Malojrsro, n t r o r r a o l h ~ l n l 6 e , , , a r l  corn hrlol'a " u r n  r d u  rn lS  
ABSTRACT. The power to alienate lands is given to the State Authority pursuant to 
the provisions under the Malaysian Federal Constitution and the National Land Code 
1965 (NLC). There are cases that the alienation of lands for housing development have 
not been carefully and professionally executed by the State Authority. Due to this, un- 
suitable locations of land have been alienated to applicant housing developers. In the 
course of developing the housing projects, the developers faced a huge problem when 
they discovered that the lands are not suitable for housing development and that to pro- 
ceed with the development to completion, they required additional substantial fund. 
This problem might lead to the abandonment of the project. Further, it is also evident 
that the State Authority have appointed certain unqualified and incapable housing de- 
velopers to cany out housing development. Because of the developers' incapability the 
due progress of the project development might be affected and to the worst scenario, 
the project might be abandoned by the developers. The ultimate aggrieved parties are 
the purchasers themselves. They have to face all the calamities because of the housing 
abandonment. This paper aims to highlight this issue and problem relating to the prob- 
lem in the alienation of land for housing development by the State Authority. The re- 
search methodology used in this paper is a composite of the legal research methodolo- 
gy and the social research methodology. This paper finds that the problems in the al- 
ienation of land for housing development projects may originate from the wrong and 
insufficient decisions carried out by the State Authority. Due to this, the State Authori- 
ty can be said as having breached the fiduciary duties and the procedural and substan- 
tive legitimate expectation that it owed towards the public. In the final part of this pa- 
per, the author suggests certain approaches to overcome this problem. 
Keyworh: Abandoned Housing Projects; Alienation o f  Land; State Authority; 
Fiduciary Duty; Legitimate Expectation. 
INTRODUCTION 
The Malaysian Federal Constitution (FC) provides certain powers to the State Government to 
make laws o n  certain matters and to carry out their executions. These powers are specifically 
spelt out in List I1 (State List) and List 111 (Concurrent List)' to the 9" Schedule o f  the F C  and 
read together with article 74 and article 80 FC. 
One of  the powers of  the state is over land matters (List II(2)(a) t o  9" Schedule FC). The 
power over land includes power to  alienate lands. This is elaborated clearly and enshrined in 
section 76 of  the National Land Code 1965 ('NLC'). Accordingly, the power to  alienate land is 
vested in the State Authority. State Authority means the members of  the State Executive Council 
' Note that pursuant to section 9C of the Concurrent List (List 111) to the 9" Schedule, both the Federal Government and 
the State Government have power to deal with Housing and provisions for housing accommodation. 
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or EXCO, headed by the Chief Minister or Menteri ~ e s a r . '  The State Authority may alienate land 
to any person or body subject to conditions as prescribed under the NLC (sections 76 and 79(2) 
NLC). 
In the exercise of alienation of land and its decision making process, the State Authority, it 
seems that, has an absolute power.2 For instance pursuant to section 108 of the NLC that where 
there is a conflict between a by-law or restriction imposed by the planning authority and any con- 
dition imposed under the NLC, the latter shall prevail. Hence, this provision undermines the 
importance of the views and advice of the planning authority. 
Nonetheless to ensure prudence, good judgment/decision, coordinated and informed decision 
and governance in dealing with the application for alienation of land, the State Authority may 
refer to certain good practices or federal directives/policies issued by the National Land Council 
(NLCL) and the standard operating procedures' circulars and directives prescribed by the Federal 
Director General of Lands and ~ i n e s ~  and the NLC land manual4. This good practice includes 
the need to refer and get advices and views from relevant authorities and technical agencies. 
PROBLEM STATEMENT 
It is evident that State Authority has failed to get sufficient and appropriate advices and views, 
inadvertently or otherwise, from the relevant authorities (appropriate authorities and technical 
agencies) in the exercise of land alienation or that the decision of the State Authority in alienation 
of land is not grounded on certain good, informed decision and professional considerations. For 
instance, the State Authority fails to alienate land to suitable housing developers for the develop- 
ers to carry out certain development on the alienated land or that the alienated land is not suitable 
for housing development projects' purposes. These may result in the purported housing develop- 
ment not succeed to the detriment of the stakeholders (for example the purchasers). This problem 
is evident in the occurrences of abandoned housing projects, floods, soil erosions and land slides 
which have costed heavy injuries and huge losses to the interested parties and stakeholders, espe- 
cially the purchasers and the developers. The problems of unsuitability of alienated lands for 
housing development can be illustrated at Taman H m o n i ,  Balakong, Cheras, Taman Lingkaran 
Nur Kajang and Desa Kerayong Indah, Ijok, Selangor Darul Ehsan. Due to the unsuitability of 
the projects' lands, the housing developers abandoned the projects. 
See section 5 NLC read together with 8' Schedule to the FC and the decision in Lebbev Sdn. Bhd v Chong Wooi 
Leong & Anor [I9981 5 MLJ 368. See also section 3 of the SDBA and section 2 of the Local Government Act 1976 
(Act 171). (LGA). However in section 2 of the LGA, State Authority is defined as, inter alia, the Ruler in-Council or 
Governor-in-Council. In Lebbey Sdn. Bhd. v. Chong Wooi Leong & Anor & otherApp1ications [1998] 5 MLJ 364 at p. 
374, Abdul Wahab J stated that: "State Authori @...is defined ...as the Ruler. For practical purposes, this means the 
Ruler acting upon the recommendation of the EXCO of the State". EXCO means the members of the State Executive 
Council. See also Honan Plantations Sdn. Bhd. v. Kerajaan Negeri Johor 119981 5 MLJ 129 at 150-1 5 1, Yee Seng 
Plantations Sdn. Bhd. v. Kerajaan Negeri Terengganu & 3 Ors [2000] 3 AMR 3208. 
Nuarmal Hilal Md. Dahlan, Abandoned Housing Projects in Peninsular Malaysia: Legal and Regulatory Framework, 
Ph.D in law dissertation, International Islamic University Malaysia, Gombak, 2009, 215. See also article 95 FC which 
states that the Federal Government cannot inspect any activities of the State Government involving matters that fall 
under the exclusive legislative authority of the State. 
See circulars issued by the Director General of Lands and Mines of Ministry of Natural Resource and Environment, 
Putrajaya, from time to time. 
See Koperasi Pegawai Pentadbiran dan Pengurusan Tanah Malaysia Berhad, Manual Kanun Tanah Negara, Koperasi 
Pegawai Pentadbiran dan Pengurusan Tanah Malaysia Berhad dengan kerjasama Jabatan Ketua Pengarah Tanah dan 
Galian, 2003, Kuala Lumpur. 
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RESEARCH QUESTIONS 
There are two issues that this paper attempts to deal with, viz 
1) Whether the State Authority as a public authority1 is duty bound and under a legal respon- 
sibility to exercise reasonable due of care in alienation of lands for housing development 
projects for the benefit of their customers/stakeholders, i.e the housing developers and the 
purchasers at large? 
2) If so, whether the stakeholders in housing development projects, being the housing devel- 
opers and the purchasers, as the case may be, have a cause of action andor locus standi to 
sue and claim appropriate remedies for all the losses and injuries against the State Author- 
ity for all the negligence andor breach duty of care in alienating unsuitable lands and se- 
lecting incapable developer for implementing housing development projects which later 
abandoned? 
OBJECTIVES 
The objectives of this paper are as follows: 
1) To study the extent of liability and responsibility of the State Authority in the alienation 
of lands for housing development projects; and, 
2) To suggest certain recommendations insofar as the issue of liability and responsibility of 
the State Authority in the alienation of land is concerned for the benefit and welfare of the 
stakeholders (housing developers and purchasers) in housing development projects. 
ANALYSES 
In the view of the author, the State Authority has an absolute power and not be bound to any- 
body in the alienation of land, not even the National Land Council ('NLCL') and the Federal 
Government unless restricted by the FC and NLC. NLCL is a body established under the FC 
consisting of the representatives from the Federal Government and the State Government (article 
91(1) FC). Its duty is to formulate from time to time in consultation with the Federal Govern- 
ment, the State Governments and the National Finance Council a national policy for the promo- 
tion and control of the utilization of land throughout the Federation for mining, agriculture, forest- 
ry or any other purpose, and for the administration of any laws relating there to (article 9(5) and 
(6) FC)). Once formulated and the required consultancy has successfully been conducted, the 
policy so formulated shall become binding on the Federal and State Governments to follow (arti- 
cle 9(5) and (6) FC). Unless and until there has been a consultation between the Federal and State 
Government over certain proposed land policies, the NLCL's proposed land policies, it is submit- 
ted, are not binding on both the Federal and State Government including the State ~ u t h o r i t ~ . '  
' The term of a 'public authority' may be described as a person or administrative body entrusted with functions to per- 
form for the benefit of the public or administrative body entrusted with functions to perform for the benefit of the public 
and not for a private profit. Article 160(2) of the FC provides that 'Public Authority' means the Yang di-Pertuan 
Agong, the Rulers or Yang di-Pertua Negeri of a State, the Federal Government, the Government of a State, a local 
authority, a statutory authority exercising powers vested in it by the Federal or State law, any court or tribunal other 
than the Federal Court and the High Courts, or any officer or authority appointed by or acting on behalf of any of those 
persons, courts, tribunals or authorities. A public authority includes not only a body of  a governmental or quasi- 
govemmental nature but indeed any authority with a public element established by statute and exercising powers vested 
in it by federal law. 
See Article 91(5) of the FC that in order to cause any land policy to be binding over the state government, there must 
be prior consultation over the purported policy between the NLCL, the State Government, the Federal Government and 
the National Finance Council. Thus, if there is no consultation between and among these parties, any policy for the 
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Does The State Authority Owe A Legal Responsibility To Ensure Fitness And Suitability Of 
Lands For Alienation And Select Capable Housing Developer For Implementing Housing 
Development Projects? 
First and foremost, insofar as the knowledge and research of the author are concerned, there 
has as yet any case law that have dealt with the issue of liability and responsibility of the State 
Authority to exercise reasonable duty of care in the alienation of land for housing development 
projects. Likewise, there is no action so far commenced by any aggrieved housing developers or 
purchasers in the problematic housing development projects and the abandoned housing projects 
due to the wrong/mistake/negligent decision made by the State Authority in alienation of lands. 
Be that as it may, certain legal theory can be generated in respect of the issue of liability and re- 
sponsibility of the State Authority to exercise duty of care in alienating lands for housing devel- 
opment projects for the benefits of the stakeholders based on the available legal resources and the 
reported case law.' 
In the opinion of the author, despite the absolute power of the State Authority have in the al- 
ienation of land and its superiority over planning authority and other authority, it is submitted the 
State Authority is still subject to a legal duty of care in the exercise of alienation of land for hous- 
ing development purposes. In other words, if it is proven that the State Authority fails to comply 
with the reasonable duty of care to the detriment of the housing developers and the purchasers, the 
stakeholders have a cause of action and locus standi against the State Authority and entitle to 
legal and equitable re me die^.^ This contention is made on the following grounds: 
1) There exist a fiduciary duty on part of the State Authority towards the public in dispens- 
ing their public duties. In respect of housing development, the public is the housing de- 
velopers and the purchasers; and, 
2) There exist a legitimate expectation on part of the housing developers and the purchasers 
against the State Authority in that the State Authority should exercise reasonable duty of 
care and due diligence in alienating lands for housing development projects and select 
suitable housing developer to carry out housing development to benefit of its subject (the 
housing developers and the purchasers). 
Fiduciary Duty 
The duty of the State Authority to exercise due care alienating land for housing development is 
a fiduciary one. The State Authority should ensure that the outcome of their decision in alienation 
of lands for housing development projects would benefit the public and should not cause any un- 
necessary problems to the housing development projects undertaken by the housing developers. 
This duty is enunciated by Justice Gopal Sri Ram in Kerajaan Negeri Selangor & Ors v Sa- 
gong bin Tasi & Ors [2005] 6 MLJ 289 (Court of Appeal). In this case, the State Government of 
Selangor (the first defendant-owner of all un-alienated lands in the state13 was held liable to have 
promotion and control of the utilization of land throughout the Federation for mining, agriculture, forestry or any other 
purpose, and for the administration of any laws relating there to, shall not be binding over the state government. 
' Note that even if the State Authority and the Local Authority have acted negligently in the exercise of the prescribed 
duties under the Street, Drainage and Building Act 1974 and the Uniform Building By-Laws 1984, they are still ex- 
empted from any liability and immune from any legal action by the aggrieved parties. See section 95(2) of the SDBA 
and in Majlis Perbandaran Ampang Jaya v. Steven Phoa Cheng Loon & Ors [2006] 2 MLJ 389 (FC) ('the Highland 
Tower case'). 
Note that pursuant to section 22 of the NLC, the land officers shall be liable if they do not carry out their duties in 
good faith. 
Pursuant to section 3(1) of the Land Acquisition Act 1960, the State Authority is given power and right to acquire 
lands within their jurisdiction. 
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acquired the land (Bukit Tampoi) occupied and belonged to the plaintiffs (aboriginal peoples) 
with the second defendant (UEM Berhad), third defendant (Malaysian Highway Authority) and 
fourth defendant (Federal Government), by depriving the plaintiffs' proprietary rights without 
adequate compensation in accordance with the Land Acquisition Act 1960. The first defendant 
also had breached their fiduciary duties in not having gazetted the un-gazetted area for the welfare 
and benefit of the plaintiffs as aboriginal reserve area. They failed to gazette the area despite their 
knowledge and awareness that such non-gazetted area was also occupied and needed by the plain- 
tiffs to carry out their customary practices. 
The court held that the discretionary power of the State Authority or public body is not unfet- 
tered one in light of its responsibility towards the welfare and in trust of its subjects(stakeho1ders). 
The exercise of the power must be in accordance with the law and for public good. Thus it fol- 
lows that they are fiduciary to the public. 
According to Chief Justice GPS De Silva when delivering the judgment of the Supreme Court 
of Sri Lanka in Premanchandra v Major Montague Jqawickrema [I9941 2 Sri LR 90, at p 105, 
in respect of the discretionary power of the public bodies, as follows: 
"There are no absolute or unfettered discretions in public law; discretion are conferred on 
public functionaries in trust for the public, to be used for the public good, and the propriety of the 
exercise of such discretions is to be judged by reference to the purposes for which they were so 
entrusted" (emphasis added). 
Legitimate Expectation 
An issue that can be raised here is this: Whether the aggrieved purchasers and the housing de- 
velopers, as the case may be, in abandoned housing projects have a legitimate expectation against 
the State Authority that the State Authority would alienate suitable land and select suitable devel- 
oper to carry out housing development project? 
The principle behind the doctrine of legitimate expectation is founded on the duty to act fairly 
as a necessity element or concomitant of good governance or good administration.' The doctrine 
of legitimate expectation was initially recognized by Lord Denning in Schmidt v Secretary of 
State for Home Aflairs 119691 2 Ch 149 (CA) to denote something less than a right which may 
nevertheless be protected by the principles of natural justice; or an expectation of receiving some 
benefit or privilege to which the individual has no right.2 In R v Secretary of State for the Home 
Department, exparte Khan [I9851 1 All ER 40, Watkins LJ held that: 
"where a member of the public affected by a decision of a public authority had a legitimate 
expectation based on a statement or undertaking by the authority that it would apply certain cri- 
teria or follow certain procedure in reaching its decision, the authority was under a duty to follow 
those criteria or procedures " (emphasis added). 
In Darahman bin Zbrahim & Ors v Majlis Mesyuarat Kerajaan Negeri Perlis & Ors [2008] 4 
MLJ 309, at page 333, the Court of Appeal said that where an applicant can demonstrate that a 
legitimate expectation has arisen, he has a powerful argument against a public body which has 
otherwise acted pursuant to the discretionary powers or duties lawfully concerned upon it. It is 
germane to state that a legitimate expectation in its procedural form arises where there has been a 
' W Wade & C Forsyth, Administrative Law (8" Ed), Oxford University Press, Oxford 2000, 49-95 and Fiadjoe, 
Commonwealth Carribean Public Law (2nd Ed), Cavendish Publishing Limited, London, 1999 34-35. 
Darahman bin Ibrahim & Ors v Majlis Mesyuarat Kerajaan Negeri Perlis & Ors [2008] 4 MLJ 309 (COA). But bear 
in mind the limitation imposed by the Civil Law Act 1956 that restricts the application of English law in Malaysia. The 
question is whether courts in Malaysia can apply English cases that have been decided after the cut point date? 
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failure to follow an agreed or customary, process of consultation. In the main, it is concerned 
about the quality of the decision making process. 
Thus, following the above legal principles and courts' decision, in the submission of the au- 
thor, the defaulting developer and the aggrieved purchasers, as the case may be, have a legitimate 
expectation against the State Authority, both in procedure and in substance, that the State Authori- 
ty, as a public authority, should have alienated or should alienate suitable lands for housing de- 
velopment projects and that only suitable and qualified housing developers should to be appointed 
to implement the purported projects. Otherwise, if the land is not suitable for housing develop- 
ment projects and/or the housing developers are not qualified and incapable, the projects may not 
succeed and as a consequence, abandonment may occur to the detriment of the purchasers and the 
developers. 
It is submitted that the foundation for the creation of procedural and substantive legitimate ex- 
pectation of the public toward the State Authority derived from the election manisfestos and the 
promises of the respective political members composing the State Authority and the inherent re- 
sponsibility of the State Authority to carry out projects, programmes and activities for public good 
and public welfare/wellbeing. 
From the above cases, the conclusion is that the State Authority owes a fiduciary duty and that 
its subjects (housing developers and purchasers) have procedural and substantive legitimate ex- 
pectation that they (State Authority) would approve all applications for alienation of suitable 
lands and appoint suitable housing developers in a professional manner and with reasonable duty 
of care for the benefits of the stakeholders (housing developers and purchasers). 
CONCLUSION AND RECOMMENDATIONS 
The author is of the view that in the alienation of land for housing development, if proven that 
the land location is not suitable for housing development project or that the appointed housing 
developer is not a fit person to carry out housing development and that due to these reasons the 
purported housing development project is abandoned, the aggrieved developer and the purchasers, 
as the case may be, have a good cause of action and locus standi against the State Authority if the 
latter had acted negligently and not in good faith. In this regard the aggrieved parties may claim 
for compensation and damages for all the calamities that have occurred due to the abandonment. 
On part of the government it is submitted that an amendment should be made to the NLC to 
the effect of imposing obligation on the State Authority to be bound by the views of the profes- 
sional parties (the technical agencies, appropriate authorities, the NLCL and the planning authori- 
ty) in the decision making process involving alienation of land. Further the State Authority 
should also be responsible with all the decisions made and no immunity be given to them if prov- 
en they have negligently and without good faith in carrying out their public duties. 
In addition to the above, the Federal Government may legislate a new procedure governing the 
alienation of land for housing development project. This procedure should contain certain obliga- 
tion on the State Authority to refer and be bound by the decisions and views of the appropriate 
authorities and the technical agencies, as the case may be, by invoking article 76(l)(b) of the FC. 
This FC article empowers the Federal Government to legislate laws that can ensure uniformity of 
laws between states in Malaysia. Once this law comes into operation and is enforced, all State 
Governments being the subjects to this law are duty bound to comply with the said law (Article 
81 of the FC) and thus this law can ensure uniformity of law in all the states in Malaysia relating 
to the procedure in dealing with the applications for alienation of land for housing development. 
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